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Memorandum 71-61

Subject: Study 36.43 - Condemnation (Open Space Acquisition)
SUMMARY

The Commission has indlcated approval of the concept that cities and
counties have the power of eminent dommin to acguire open space or open area
but has directed the staff to redraft the proposed provisions with limitations
on vhat congtitutes open space. Attached as Exhibit I are the provisions

redrafted and with comments.

ANALYSIS

At the July 1971 meeting, the Commission tentatively approved the following
general scheme for acquisition of open space or open area by cities and
counties through their eminent domain power:

(1) Citles and counties should be granted the power of eminent domain
to acquire open space.

(2) Some restriction on the property that can be condemned under open
space authority needs toc be specified.

(3) If open space is disposed of, equivalent property should be
substituted within one year.

Grant of the eminent domain power {Section 6953}. Cities and counties

already have the power L0 acquire open space or cpen area by means other than
eminent domain. See Sectlon 6953 (attached as part of Exhibit II). The staff
draft wourld add condemnation to the means of acquisition listed.in that
section. Conforming changes would be made in Sections 6950 and 6952. See

Exhibit I.



Restrictions on condemnation of open space property (Section 6955). In

order to assure that condemnation of open space property is for a predominantly
public purpose, and not to enhance the present or potential velue of abutting
or surrcunding private property {as the definition contained in Section 6954
might indicate), the staff has drafted a new Section 6955 {Exhibit I}.

Section 6955 merely reiterates the rule already present in Section 65566
(Exhibit III) that any acquisition of open space property by a city or county
must be in conformance with the local open space plan for that city or county.
Under such & local open space plan, only land that is a wildlife habitat,
watershed, scenic, recreational, agricultural, or encompasses natural resources
gqualifies as open space land. See Section 65560.

It 1is the staff's feeling that this limitation is an important one, and
should apply to any open space scguisition by a city or county, and not merely
to acquisitions through the eminent domain power. Section 6955 has been

drafted accordingly. This 1s the effect, in any cese, of Section 65566.

Replacing diverted property. (Section 6956). The staff has redrafted
proposed Section 6956 (Exhibit I) to elimivate some of the surplussage found in
the comparable federal provision. The section basically requires property
diverted from open space use to be replaced by property of substantially
equivalent usefulness and lcocation.

Enforcement of this limitation on diversion of open space property should
be relatively simple. Euforcement mey be by the residents of the city or
county either through political pressure or the courts {civil writs). The
trust fund device has been retained as an ald for enforcemeut..

A more specific enforcement provision could be drafted. Exhibit IV (attached)

is a copy of Assembly Bill 1981, relating to replacement of public parklands when
. .



acquired by rublic entities for nonpark.purposes. This bill has passed the
Assembly and has received the approval of the policy committee in the Senate.
Rote particularly proposed Section 5406 which contains specific enforcement
mechanisms. A comparable provision adapted for use in the open space
provisions would read as follows:
{( ) Property may be diverted from use &8 open space Or open
area pursuant to subdivision (a) only after public notice and

hearing. Any resident of the entity diverting such property may
bring an action in the superior court of the county in which the

property is located to determine whether its diversion or replacement

complies with the requirements of this chapter..

Comment. Subdivision { ) of Section 6356 provides enforcement
mechaniems to assure that property diverted from use as open space or
open erea is only diverted in accordance with the local open space plan
(Section 65566), and is replaced by substantially equivalent property in

accordance with the local oper space plan (Section 6955). Subdivision ( ) is

based on compareble enforcement mechanisms in Public Resources Code
Section 5406 relating to replacement of public park lands.

Respectfully submitted,

Nathanlel Sterling
Iegal Counsel



Memorandum 71-61
EXRIBIT I
GOVERNMENT CODE §§ 6950-6956

Staff Draft September 1971

ACQUISITION OF PROPERTY BY COUNTY OR CITY
FOR OPEN SPACE

Sec. . ‘The heading for Chapter 12 (commencing with Section 6950)
of Division T of Title 1 of the Government Code is amended to read:
Chapter 12. Purehase-of-Interesis-and-Righis-in~Real

Premerty Acquisition of FProperty for Open Space




Government Code § 6950 (amended)

Sec. . Section 6950 of the Government Code is amended to read:
6950. It is the intent of the lLegislature in enacting this chapter
to provide a means whereby any county or city mey acquire, by purchase,

gift, grant, bequest, devise, lease , condemmation or otherwise, and

through the expenditure of public funds, the fee or any lesser interest or
right in real property in order to preserve, through limitation of their
future use, open spaces and areas for public use and enjoyment.

Comment. See Comment to Section 6953.



Government Code § 6952 "(amended)

Sec. . Section 6952 of the Government Code is amended to read:

£952. The Legislature hereby declares that 1t is necessary for sound
and proper urban and metropolitan development, and in the public interest
of the people of this State for any county or city to expend or advance
public funds for, or to accept by, purchase, gift, grant, bequest, deviae,

lease , condemnation or otherwise, the fee or any lesser interest or right

in real property to acgquire, malntaln, improve, protect, limit the future
use of or otherwise conserve open spaces and areas within their respective

Jurisdictions.

Comment. See Comment to Section 6953.



Government Code § 6953 (amerded)

Sec. . Section 6953 of the Government Code is amended to read:

6953. The ILegislature further declares that the acquisition of
interests of rights in real property for the preservation of open spaces
and areas constitutes a public purpose for which public funds may be expended
or advanced, and that any county or city may acquire, by purchase, gift,

grant, bequest, devise, lease , condemmation or otherwise, the fee or any

lesser interest, development right, easement, covepant or other contractual
right necessary to achieve the purposes of this chapter. Any county or
city may also acquire the fee to any property for the purpose of conveying
or leasing said property back to its original owmer or other person under
such covenante or other contractual arrangements as will limit the future
use of the property in accordance with the purposes of this chapter.
Comnent. Section 6953 is amended to make clear that a city or county may
exercise the power of eminent domein to acquire property for open space use under
thie chapter. The former law was unclear, but condemnation for open space

probably was not authorized. Compare Note, Property Taxation of Agricultural and

Open Space Land, 8 Harvard J. Iegls. 158 text at n.1 (1970) (implying that

condemnation was suthorized) with Ops. Cal. Legis. Counsel (Oct. 24, 1969) (con-
¢luding that condemnation was not authorized). Compare Pub. Res. Code §§ 5540,
5541 {authorizing condemnation by regional park district for "natural areas"
and "ecological and open space preserves").
The power of eminent domain provided in Section 6953 will facilitate
compliance with Sectlion 65564 {requiring local open space plans to incorporate
-



an "action program" consisting of specific programs the city or county intends
to pursue in implementing its open space plan). See aleo Sections 25350.5 and
37350.5 (power of cities and counties to condemn to carry ocut city and county
functions). The power of eminent domain will also provide a means to compel
open space preservation where zoning fails. BSee Section 65912 {open space
zoning may not be used to take or damage property for public use without
payment of just compensation).

For limitations on the right to acquire property under this chapter,

see Section 6955.



Govermment Code § 6955 (added)

Sec. . Section 6955 is mdded to the Covernment Code, to read:
6955. Property may be acquired under this chapter only if its
aequisition is consistent with the local open space plan adopted by the city

or county pursuant to Section 65563.

Comment. Section 6955 makes clear that cities and counties may acquix
open space Or open ares only if such acquisition is consistent with the loeal
open space plan adopted pursuant to Section 65563 {requiring every city and
county to prepare and adopt, by June 30, 1972, & local open space plan for the
comprehensive and long-range preservation and conservation of open space larmd
within its jurisdiction). BSection 6955 is thus merely a specific application
of Section 65566 (requiring all acquisitions of open space land to be consistent
with the local open space plan}. See also Section 65567 (prohibiting issuance
of building permits, approval of subdivision maps, or sdoption of open space
zoning ordinances unless consistent with the local open space plan).

Section 6955 parallels Section 65910 {requiring cities and counties to
adopt open space zoning ordinances consistent with the local open space plan
by Jamuary 1, 1973). By providing that, when open space is acquired by purchese,
condemnation, or otherwise, the scquisition mmst alsc be consistent with the
local open space plan, Section 6955 recognizes that acquisition of property is

an alternative to open space zoning.
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Government Code § 6956 (added)

Sec. . Bection 6956 is added to the Government Code, to read:

6956. {a) Property diverted by a city or county from use as open
space or open area muist be replaced within a reasonable time, not exceeding
one year. Any replacement property, whether substituted or received in
exchange, mist be of substantially equivalent usefulness and location for
permanent open space or open area as the property it replaces and must
be held subject to all the provisions of this chapter. Any money received for
property diverted from use as open space or open area must be held in a trust
fund to be used only to acquire other open space or open area subjlect to the
provisions of this chapter.

(v) This section applies only to property acquired under this
chapter after June 30, 197L.

(c) This section does not apply where property or a right or interest
therein is conveyed or otherwise subjected to uses that are compatible
with its character as open space or open area and that do not significantly
adversely affect such character.

Comment. When open space or open area is diverted to other use, Section
6596 requires that substantislly equivalent property be acquired for open space
or open area. The equivalent property may be acquired, for example, in exchange
for the diverted property, by purchase with the money received from its sale or
lease, or {if the city or county uses the open space or open area for its own

public project) by public funds available for the project.

=



It should be noted that the restriction contained in Section 6956 is not
the only restriction upon disposal of open space property by cities and
counties. Section 65566 requires that acquisition, disposition, restriction,
or regulation of open space property be in accordance with the local open
space plan. This requirement applies to property acquired for open space
under this chapter or under any other provision of law.

Subdivision (a). Subdivision (a) of Section 6956, which requires sub-

stitution of equivalent property, adopts the substance of the limitation found in
42 y.8.C. § 1500¢ (limitation on conversion of open space to ancther use if
federal assistance used to acquire the open space). See also the 1970

Cumulative State Legislative Program (1969) of the Advisory Commission on

Intergovernmental Relations, containing suggested state legislation including

this same limitation. Por a somewhat comparable provision, see Pub. Res. Code

§ 5096.27 (property acquired by local entity with state grant under Cameron-
Unruh Beach, Park, Recreational, and Historical Facilities Bond Act of 1964

to be used only for purpose for which state grant funds requested unless otherwise
permitted by specific act of the legislature). Compare Pub. Res. Code § 5540
(authorization by voters or by act of Iegislature required for conveyance of
property used for park purposes by regional park district).

Subdivision {b). The requirements of subdivision (a) apply only to open

space property acquired after the time cities and counties have been granted
the power of eminent demain to acquire open space. RNonetheless, the requirements
apply not only to open space acqulred by eminent domain but also to such

property acquired by any other method.
B



Subdivision {¢}. The reguirements of subdivision (a) do not affect the

right of cities and counties to convey or lease open space property, or =z

right or interest therein, under such covenants or other contractual arrangements
as will limlt its future use in accordance with the provisions of this chapter.
See Section 6953. Subdivision (c¢) permits improvements in the open space area
that do not significantly adversely affect its usefulness as open space. If,
however, the improvement significantly adversely affects the usefulness of the

open space area as open space, subdivision (a) is applicable.



Memo 71-61 EYHIBIT IX

STATW(BIAMCRITIE!‘ CITY (R COUNTY TO AOQUIRE OPEN SPACE
Chapter 12

PURCHASE OF INTERESTS AND RIGHTS IN
REAL PROPERTY

6950. Legislative intent; preservation of open spaces for pablic use and
cnjoyment.

6951, Spread_ of urban development; scenic or esthetic value of open
areas and spaces,

€852. Legislative decluration; expenditure of public funds.

6953. Legislative declaration; public purpose.

6954. Definitivas. ‘

Chapter 12 wag added by Stats.1959, c. 1658, p. 4085, 5§ 1. -

§ 6950, Legislative intent; preservation of upen spaces for public
use and enjoymeat. It is the intent of the Legislature in enacting this
chapter to provide a means whereby any county or city may acquire,
by purchase, gift, grant, bequest, devise,.lease or otherwise, and
ihrough the expenditure of public funds, the fee or any lesser interest
or right in real property in order to preserve, through limitation of
their future use, cpen spaces and areas for public use and enjoyment.
{Added Sta1s.1959, c. 1658, p. 4035, § 1.3

§ 6551, Spread of urban development; scenic or esthetic value of
open areas and spaces. The Legislature finds that the rapid growth
acd sgread of urban development is encroaching upon, oc eliiminating,
manny Oper areas and spaces of varied size and character, including
many baving significant scenic or esthetic values, which areas and
spaces if preserved ang maintained in their present opon state would
constitute important physieal, social, esthetis or economic assets o
existing or impending urban and metropolitar developnient. (Added
Stats. 1959, c. 1658, p. 4035, § 1.¥

§ 69D52. 1iLegislative declaration; expenditure of public funds.
The Legisiature hereby declares that it is necessary for sound and
proper urban and metropolitan development, and in the public interest
of the people of this State for any county or city to expend or advance
public funds for, or to accept oy, purchase, gift; grant, bequest, devise,
lease or otherwise, the fee or any lesser interest or right in real prop-
erty to acquire, maintain, improve, protect, limit the future use of or
otherwise conserve open spaces and areas within their respective juris-
dictions: (Added Stats.1939, c. 1658, p. 4033, § 1.)




§ £§953. Legisiative declaration; public purpose. The Legislature
further declares that the acquisition of interests or rights in real prop-
erty for the preservation of open spaces and areas constitutes 2 public
pPUrpose for which public funds may be expended or advanced, and that
any county or city may acquire, by purchase, ift, grant, bequest, de-
vise, lease @r otherwise, the fee oOr any lesser interest, development
right, easement, covenant or ctaer contractual right necessary to
achieve the purposes of this chapter. Any county or city may also
- acquire the fee 10 any property for the purpose of conyaying or leas-
ing sald property back to its original owner o cther person under
such covenants or aother contractual arrangernents as will limit the
future use of the property in accordance with the purposes of this
chiapter. { Added Stats.1959, ¢ 1658, p. 4035, § 1)

§ 6954. Definitions. For the purposes of this chapter an “open
space™ or “open ares” i SNy Space Or area characterized by (1) great
patural scenic beauty or (2) whose existing openness, natural condi-
fion, or prescnt staw of use, if retained, would enhance the present or
potential value of abutting or surrounding urban development, or would
maintain or enhance the conservation of natural or scenic resources

(Added Stats. 1959, <. 1638, p. 4036, § 1) '




Memorandum 71l-61
EXHIBIT II1

ARTICLE 14.5. OPEN-SPACE LANDS [NEW]

G3580. Definitions.
63081, Legisletive finding and deciaration.
655682, Intent of legislature.
85563. Preparatios and adoption of local plan.
60504, Actlon program,
65645,  Blank.
e5566. Cobsjstency of action with Jocal plan.
83567. Cousistency of proposed construction, subdivision or ordinance with loca
plan. :
66568, Partal tovelidity.
Articie 105 added by Sinis J970, . 15348, p. —, § 25,
§ 65580. Dajinitlons

As ased 1o this artleie and Article 4 (conunencing with Seetion 850703 «f Chapter
4, Tile 7, unlexs otherwise apparent from the coolext, the fellowlng definiiions
shall apply:

{wi “Agricoitueal land™ means land actively u=ed far the purpese of prodecing o
agricultaral commodity for cosuneresal purpa~es. Land may be cousiderpd to be
“adtively usdd” notwithstanding the facr that in e orurse of gieod agriculteras
picctive it fa permittad to lie Wle for & period up Lo one Foar. )

) "Locak open-space plin” ly the opep-space elgment of 4 founly or ity ges-
eral plan adopted by the boerd o coonell.

e} “NWabirni resonitie and™ is land deemed by the legislative body o possess or
CooGmpbiss atirat resousey, the pse or recovery of which cun best be reallied by
rextricting the see of the lund as provideg by this chapter.

{1y “Oper-apace and™ is auy purcal or area of land o water which s exsentlally
aphinyroved #ud develcd o an Open space dse s aerein defined, snd wiicl: is deslg-
pated on a loegl, roglonal or state epeneapace plan us any of the following:

3 Nararul resouce lawd, s doflned herein

{2} Agricuiioral tand, s defined horeln

(3} Reereation land, es defined bercin

(#) Beepte jand, an defineg herem

o Watersbied or ground water recharge land, as defined hereln

(&% Widllfe habltal, as defined herwin.

ey “Opek-space use” meads he use of land for (1) publlie recrestion, (2) enjoy-
snent of seenic beauty, (3 conservation or use of natural resources, or (4} production

2 fool or fiber. .

-
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() “Recrestlonal land” i:i any ares of land or weter designated on the state, or
any reglonal or local open-space plac as Open-space and and which is actively naed
:;r recreation purposes and open to the public for soch purposes with or without

arge.

{s38eenlcmmumwmudonthelaeﬂopenmmuopemu
land which possesses putstanding scenmie qualities worthy of preservation. -

th) “Watershed or ground water recharge land” iu land designated on the state or
any reglonal or local open-spacte plan w8 open-apace land which Is Important to the
Btate Lo order to maintaln the quantity and quality of water neccssary to the peopie
of the state OF any part thereol. .

{}) *Widlife habitat” is any land or water area designated on the state or any
regiona) or local openspace plan &8 0pED-Sphce land which s unusually valusable or
necessaty fo the preservation or enhancement of the wildlife resources of the state.
{Added by Srats.1070, c. 1580, p. ~~ £ 15

Library Refarences
W and Phrases (Perm.Ed.)

§ 6556i. Legiaintive findiag aad daclaration .
_The Legisiature flnds azd declares as follows: .

{a) That the preservation of open-spuce lnnd, ax defined in this artlcle, is peces-
sary not only for the malntenance of the economy of the state, but also for the as
surance of the continued availability of land for the produciion of food and fiber,
for the cojoyment of ecenle beauty, for recreation and for the use of natural re-
BOALICCE. )

{b} That discouragitg premature snd UNDECesSATY converaton of open-space land to
urban ases is 4 matrer of pnblic Interest xod will be of benefit to urban dweilers
because it will discourage noncontiguone development patterna which unnecessarily
jcreass the costs of comnnity services to community realdenia

() That the activipated lncrease in the Dopulstlon of the state demands that
citied, counties, and the state at ihe earliest possible date make definite plane for
the preservation of valuable open-space wnd and take positive action to carry out
eueh plais by the adoption and striet administeation of laws, ordinances, rules and
regulations as antrorized by this chapter or by other nmppropriste methods.

(d) Thar in order to assure that the Inferests of ali Lts people are met in the order-
Ir growrh und development of the =tate and the preservation and conservation of
its tesources, 1t id necessacy tu provide for the development by the stare, negional
nRencios, conntios and cities, including chorter citlen, of statewlde coordinated plams
for the consesvation mud preservation of open-space lands. :

(¢} That for these reasons this article is necessary for the prowotion of the gen-
eral welfare s for thie prutection of the public interest in open-space Land
{Added by Statel5HTo, ¢ 3090, b —, § 13)

§ §5562. intent of leglsisture

It §= the iatent of the Legisleinee in concting this article:

(@) To assure thal clthes and COURTICs rituRied that open-spase land is a limbtod
and valusble resource which ust be conserved wherever possible.

. | s 4
(b} Tu assute that every ity md vaunty will prepace and carry ont Gpen-EpACe

plans which, along with stute ami reglohul apen-space 1aans, will accompiish the ob-
Joctives of & omPTeheiive apet-nee REFAn,
(Addcd by stats 1T, ¢ 1500, poo-—, § 153

§ 65563. Praparation and agoption of local plan

Fvery city and ¢uanty whall, by June 30, 1572, prepare and adupt & lucal_npen-
wpace plan for the comprenpsive and long-range nrescryvation and conscrvation of
open-space Jand within its jurisdiciion.
(Adided by Stare.1970, ¢ 1500, p. — 4 15}

' e opeapase - slati t apecifle
Every local apen-space pian ahall contein ap aetlon program consisting o
progra:u which the Jegislative body tnwends to pursue in jmpiementing lta epen-

spice plan.
fAdded by Statsls?0, ¢ 1500, p. — § 15}

§ 8555, Blask

§ 85566, Constatancy of actica wita loca! plan ot theretn
action by & county or elty by which open-apace land or ADY inte: e

is ‘::{ulred or disposed of or ita uise rostricted or regulated, whether or not pursnant

to this part, muat be consistent with the local open-space plan.

{Added by Stata. 1970, ¢. 1500, p. — § 15.)

e



§ 65567. Couslstency of proposed coastruction, subdivision or ordinance with loeoal
plan -

No bullding permit may be issuned, no subdlvision map approved, apd no open-
space zening ordinance adopted, uniess the proposed construction, subdiviston or or-
dinanee ls consistent with the locn) open-space plan.

(Added by Stats.1870, ¢, 1580, p. —, § 15.)

§ 65588 Partial invalidity

It any provision of this article or the applicatlon thercof to any person [s held
invald, the remainder of the article and the application of such provision to other
persons shall not be affected tbereby.
(Added by Btais.1970, c. 1580, p. —, § 15.)

CHAPTER 4. ZONING REGULATIONS

Artisls ' Sectien
4 OpenSpaoe Zoming {New) _._..___.. o e e s5010

ARTICLE 1. GERERAL FPROVISIONS

Law Meview Commenturies
Hh}i‘ Varlances. (1565 3§ Bo.CelL.R.

§ 65900. Purpess

it iz the purpose of this chapter ¢o provide for the adoption and adminiatration
of soning laws, ordinances, rules and regulstlons by conutics and citles, sr well
a3 to implement sich general plap as mty be in effeet in any such county or city.
Except as provided in Article 4 (commeocing with Sectlon 65914 of this chapter,
the Legislature declaves that o cnaeting this chapter it Is its intentlon to provide
only a minimum of Hmitation in ovder that counties nnd cities mey oxercige the
naximom degres of contrel over toeal xoniog matiers,
{Amended by Btate. 1970, . 1560, p, ——, § 10.}

ARTICLE 4+ OPEN-BPACE ZONING [NEW)
Sec.
€3010.  Adoption of ordinanx.
63911, Yariaweea
63912, Legislative finding and declaration.

Article § odded by Stuta 950, c, 1539, p. —=, § I8,

§ 65310. Adaption of ordinance

Fvery ity or eonnsy by Janiuiey 1, 1953, =hall adopt an oper-spaee Zoning ondi-
St coussteil With o loead opra-spaee ptao adapted pursuant o Article 1005 (com-
mencingg with Scclion SRRK) of Cliapier 3 of this tithe,
(Added by 8tais1976, o 1500, p. —, £ 16}

4 65911, Variarces

YVamanes frotn the terme of an open-spaee zoning ordinance shall be granted
atly when, beeause of special creamstances applicalde to the property, including
gize, shape, wopogranhiy, Jweatlon or surroundings, the atriel application of the zon-
ing ordingnee deprives said property of privileges onjuyed by other property In the
vicinkty ant uoder ideuticii zoning vassification.

Any varinne pranted shall be saljoet 1o sach conditions as will agssare that (he
adivstment thereby authorized xhall not eonstitute w grant of special privileges in-
eotisistent whli the lmitations upon other propertles in the vicipity and zone in
wiich such propesty i situarned.

This =ection shall be literatiy and strictly interpreted and enforeed s a= to pro-
tect toe interest of the public in the arderiy growth and developreent of eitics and
counties and In the preacrvation and conservation of opea-speee lands.

{Added by Stats.1870, c. 1500, p. -—, § 1)

$ 65812, Logisiative finding and deciarailon

The Legisluturs herchy finds amd declnres that thiz artlele is not intended, and
shall not e constroad, ns authonzing (he city of the county 1o exorcise its power
to adog, smend or fepeal an opei-spade zoning ordinance in a manner whieh will
tuke or damage private propeety for pebdic use witiont the paymoent of just oomn-
poensation therefor.  This seetion = sd Diended 0 inetense or dorrease the rights
of apy awner of property under i Constitudion of the State of Cadifornia or of
the United States,
{Added by Stats 1070, . 1000, p. —, § 1)

-3—



Memorandum 71-61
EXHIRIT IV

AMEXDED IN SEXATE JULY 27, 197}

CALIFORMIA LEGISLATURE---1271 REGULAR SESSION

ASSEMBLY BILL - No. 1981

Introduced by Assemblyman Eieroty
{Coaunthor : Senator Lagomarsitio)

April 13, 1971

REFERRED 1'0 CONMITTEE 0N NATURAL RESOGURCES AND CONSERVATION

An act to add Chapter 2.5 {ecommencing wilh Section 5400)
to DNvision § of the Public Resovrees Code, and lo repeat
Section 103.7 of the Streets and Highways Code, reloling
te scquisition of property. for park purposes.

) ) LEGIRLATIVRE COUNEEL'S DIGEXT
AIVI981, as amended, Sieroty (N.R. & Con.). Public parks.
Adde Ch. 2.5 (commencing with See. 5400}, Div. 5, P.R.C.; repeals
- Bee, 3.5, B & H.C.

Prohibits acquisition by <ity, eity and counity, county, state ngency,
public district, or public utility of real property used as a public park
Ear use for any nonpark porpose snless compensation or land, or bath,
determined as epecified, iz paid to eperating entity to ennble aequisi-
tion and development of substitute park land and facilities. Specifies
that provisivns do hot apply to acquisition of feal property or interest
in real praperty for eonstruction ur maintenance of underground util-
ity servives or to publie utility acquiring sueh real property for nur-
pose of providing servicez to publie park if underground services or
facitities are not feasible or us a waterway if it is determined that surh
waterwsy would preserve or enhance-the reeveational or aesthetic
values of the park. Requires operating entity to wequire and develop
such substitute park Jand and facilities or, if less than 10 percent, but.
not more than 3 seres, of existing park land and facilities aré acquired,
allows opersting entity to tmprove suell unacquired portion and use
funds or land and funds received for this purpose.

Authorizes aeguiring entity and the operating entity te enter into
an ugreenient us to compliance with preseribed requirements in deter-
wining amounit of eompensation or land, or both. Requires public hear-
ing hefore such an agreeinent is entered into, except where less fhan
10 percent of total arved of state park is acquired. Provides for bring-
ing of getion’ for determination by superior court of whether such
agreemient complies with the specified requirements. Provides for sub:




AB 1881 —_2

pissinh of proposais far conpensation or lund, or both te seperior court
wherve the entities are anuble to reach an sgreemcal,

Pormits operating entity to change lueation or characler of substi-
twre ark land, ns sperifivd.

Peavides that failure of public sntity or 9y to comply with above
provisions does not atfert validity of neguisition,

Treletes provisions which provide compensation for park pruperty
rondemed for state highway purpeses to be based on fair aarket
valune, plns improvemwents, and which perinit agreements where ee-
tennteally feasible for substitate facilities, -

Tute-—Majurity ; Approprintion~-No; Fiseal Committes—Yes,

Tie peoplc of the State of California do cnect ek folfews:

J Sgerrox 1. Chapter 235 {commencing with Bection 5400)

2- ix added to Division 5 of the Public Rewources Code, to read:

3

f Craprter 2.5, PresgrvaTioN oF Pusiic Pagks

h

6 3400, This chapter shall be known as the Pablie Park Pres

7 ervation Arct of 1871

B 5400.5. As used in this chapter “public park’' includes
9 enly a park operated by a pithlic agency.
14 5300.6. As used in this chepter ‘‘operating entity’’ meuns
11  the entity owning the park land and the facilities thereou,
2 5401, No vity, eity and vounty, county, public distriel, or
13 agoncy of the stete, including any division, depariment or
14 agency of the state government, or public utility, shall acquire
15  (by purchase, exchange, condemnation, or otherwise) any real
16 property, whieh property is in use a5 a public park at the
17 time of such acquisition, for the purpose of utilizing suels prap-
18 erty for any nonpark purpose, unless the acquiring sntiiy pays
18 or transfers to the legislative body of the entity operating the

200 park suffvient compensation or tand, or both, as reyuired by
21  the provisions of this chapter to enanble the operating entity to
22 repluce the park Jund and the favilities theréon.
24 3402, The provisions of this chapter shall not apply to the
24  acyuisition of real property or any interest in real projeriy
23 for the construction or mainfengnce of underground wrility
26 servives.
27 5403. The provisions of this chapter shall not apply 1o &
2% public utility, whether privately or publicly owned, arynirmg
29 real property or an interest i reu! property for the purpose
30 of providing services to the public park, if it is not feasibie to
31 place the utility services or facility underground.
32 5483.5. The provisions of this chapter shall not appiy 1o«
33 public utility, whether privately or publicly owued, seyniring
34 real property or any interest in real property A a wolerway
35 provided, thet the legislative body of the operating entity
36 determines by » wajority vole that such waterway wonld pre-
T sorve or enhanee the recreational or aesthetic values of the
38 purk.
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5404, Ti the evont that the park food and Teciliies are b
guired, the operatiog vntity shuf] arquire substitate park lai
ang faedities, 1, bowever, fess than 10 perceat of the park
Farad, but not move thar three acres. is aequired, the aperating
entity may, instead of avquiring substiture park Tand and fa
eilities, improve the anoequired portion of the paek lad and
Tacilitier, usifg the Tunds reeeivedt for this purpose, after hobil
ing » public hearing on the matter and wpon a majurity vots
of its legislative body.

5403, Unless the provisions of Seetion 34072 are apph-
eable, the anount of compensation or lund, or both, resired
by this chapter for the taking of the park land and faciiities
shall be egual to one of the following:

fz) The cost of zequiring substitute park land of compa-
ruble eharacteristivs and of substsntinlly oqual size located in
an area which would aliow for use of the substitute park lnod
and fueilitice by renerally the same persons who used e
existing park fand snd facilities, and the eost of acyuiring
substitute facilities of the same type snd number, plus the
cost of development of such substitute park land, including
the placing of such substitute facilities thereon.

(b Substitare park dand of ecmpurable characteristies and
of substantially egual size located in an area which weald al-
low for use of the substitute park land by generally the-same
persons who used the existing park tand, and the cost of ac-
aniruig substitate facilities of the same type snd nunber, plus
rhe cost of development of suei substitute park land, mclading
the pincing of snch rubstitnle Facilities thereon.

fe) Any combination of snbstitute park lund aud compensa-
tieu i an amount suffieien! to provide substitute pavk land of
compnenble ehavacteristies and of substantially equal size lo-
eaied in an area whick would allow for use of the substitnte
purk land and facilities by generaily the swme persons wlo
used the existing nark land aned facillites, and to provide sub-
stitnte facilities of the sume type and nmaber, plusg the cost
of development of such substirute park land, ineluding the
piacing of wueh substitute faciliries thereon,

5406, T'pou veceiving aw offer of compensation or land, or
butlh, from the aequiring entity for the acquisition of the park,
the legistative body of the operating entity may enter iuto
an ngreement with the acquiring enrity to rhe eifuet that the
avgoiving entity has complied with the requirements of Ree.
tion 5403 or Section 54072 in determining the amount of
vorapensation or land, or both. Such agréement may be entered
into euly after a public hearing, except where less than 10 per.
cent of the tomnl grea of & state park is acquired, in which
case the operating entity shall follow the proeedure it adopts
for soch purposes, Due notiee of the public hearing shall be
nasted nt the park being acquired. Any resident of the operut-
g entiy may bring au action in the superior court of the
eouisty in which the park is jocated for determination of
whether such agreeniest compiies with the requirewents of
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Rection 305 or Neotien 340720 1 o siech doresiesnt has
biees entered inte within six wmetis ofter the rereiy of suek
affer, either poarvy may saliaid o proposul far compeisation or
e, or Bath, To the superior court of 1he ety in which the
sark o be avquited is haated for the doterminziion of proper
vonpensation. The court may reject any saeh proposal as not
meeting the veguiraments of Section 3465 or Neefinn 54075
The vunrt may approve ouly oie proposed s eteting sueh re-
ARl rONenTs.

ST Uniess improvement of i unacguired portion nf the
peerk Lund sod focilities s undertaken purstant to Section
M, all funds, or fand and funds received by the aperading
eltity shall besused to obtain or provide sabstitate purk land
snd facilitien in wccordance with the provisions of Section
3073 or Section 3407.2,

MOT1. Sach substitote park fand and facilitios shall be of
comparabie charncteristies and of substantially cqual size jo-
edted 1n an area which would allow for wse of the substitute
prrk land end facilities by generally the same persins who
used the sequired park Jznd and facilities. However, the uper-
atingr entity, after holding o public kearing, with due notice
nosted #t the park being sequired, and after finding on the
basis of evidence submitted wt such hearing that there are
vompeling reasons for seqiiring a substitute park of a diffor-
ent churacter, way, wpon the recommendution of the park
cotiplitssioa o if nene exists, upon the recommendation of the
adrainistrative department, unit or agency charged with 1he
respanailility for the muintenarce and operation of the park
fuud and facilities, nnd by a three-fourths vote of ity legis
tative body, provided it is otherwise legally permissible to do
sa, ehange the general eharacter of the substitaie park lund
and facilities,

SHT.2. The operating entity, sfter holding u public hear-
iz, with dve notiee posted at the park being aequired, and
after Buding on ihe busis of evidence submitted ut sueh hear.
inge that there are compelfing rexsons for sequiring a substitute
park in another general location, may, upon the recomuends.
tion of the park copnpission or if none exists, apon the recom-
mendation of the administrative department, unit or agency
vharwed with the responsibifity for the maintenance und APETH-
ten of the park lund and fucilivies, and by a three-fourthy
vote of ity legislative budy, provided it is otherwiss legally
perminsible to do se, change the general location of the sub.
stitute park Band andd faciiities, ‘

‘I the legislative body votes to ehange the genera! looation
of the sabstiiate park land and faedlities, the amount of ong-
pebsation or land, or both, for the tuking of the park Ll
ind facilitiey shall be determined on the basis of the fuir
market value of the property takeu. considering all the uses
for which it is available and adaptable resardless of its dedi-
catiq to park purposes, plus the vadue of any and all i
provements constrocted thereon,
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5408, Failure of any public entity or public utihny to
gomiply with wny provision of this chapter shall not affect the
validity of an acqaisitien by suel enfity oy utiiity
. 3401,  Nothing i this chapter shall fu biself e eonst ikl
to nuthorize the use of eminent dowad, or to define more neees-
sary uge, or to auihorize, in itself, the tuking of property not
the subject 0F cminent dotanin, The provisiens of this chapter
shwll apply ouly if the use of eminent domaii is otherwiss
authorized by law.

Sec. 2. Section 1937 of the Streets and Highways Code
repealed,



